
DISTRICT :: SONITPUR

IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST   CLASS,   

TEZPUR.

G. R. Case No. 1521/2009

U/S. 379 & 411 I.P.C.

STATE

V.

                                  Hazarat Ali & Another

                                              ... Accused Persons

PRESENT: Sri Kiran Lal Baishnab, AJS.

Judicial Magistrate, 1st Class,

Tezpur.

For the Prosecution: Sri L. Hazarika, Asstt. P. P.

For the Defence: Sri N. Islam & Sri N. Goswami, Advocates.

Evidence recorded on: 25.04.2011, 16.05.2011, 17.06.2011,

01.02.2012, 15.03.2012 and 25.04.2012.

Argument heard on: 09.05.2012.

Judgment delivered on: 14.05.2012.

JUDGMENT

1.           The prosecution case in brief, as reflected from the 

‘ejahar’,  is  that  on  the  night  of  22.08.2009  some  unknown 

persons had stolen about one Kilometre of overhead Conductor of 

the ASEB from Narayanpur to Sonmilan area. It is also alleged 

that  the conductor  recovered by the police are  the said  stolen 

conductors of ASEB.

2.            That on receipt of the said ejahar, the Officer-in-

charge, Dhekiajuli Police Station registered the same as Dhekiajuli 

P.S. Case No. 258/09 U/s. 379 I.P.C. 

3.             On the basis of the ‘ejahar’ police started investigation 

and after completion of investigation the police found sufficient 
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materials  and submitted charge-sheet against both the accused 

Hazarot Ali U/s. 379 I.P.C. and against the accused Surajit Nath 

U/s.  411  I.P.C.  vide  Charge-Sheet  No.  161/2009,  dated 

31.10.2009.

4.             On the basis of the ‘ejahar’ police started investigation 

and after  completion of investigation the police found sufficient 

materials  and submitted charge-sheet against both the accused 

Hazarot Ali U/s. 379 I.P.C. and against the accused Surajit Nath 

U/s.  411  I.P.C.  vide  Charge-Sheet  No.  161/2009,  dated 

31.10.2009.

5.             On submission of the charge-sheet, the learned C.J.M. 

accepting the charge-sheet took cognizance U/s. 379 & 411 I.P.C. 

and transferred the case to this court for trial. Subsequently, The 

accused persons on being produced from Jail were furnished with 

copies  of  relevant  documents  complying  with  the  provisions 

contained U/s. 207 Cr.P.C. and finding sufficient materials against 

the accused Hazarot Ali to proceed for the offence U/s. 379 I.P.C. 

and against the accused Surajit Nath to proceed for the offence 

U/s. 411 I.P.C.; charge under section 379 & 411 I.P.C. repectively 

were framed against  the accused Hazarot Ali  and Surajit  Nath. 

Both  the  accused  persons  pleaded not  guilty  to  the  respective 

charge framed against them and claimed to be tried.

6.              In the course of hearing the prosecution examined 

altogether Eight (8) witnesses, including the Investigating Officer 

(I.O.). P.W.1 Amarjit Sarmah is the informant. P.W.2, Ram Nath, 

Swapan  Kr.  Biswas  and  P.W.6  Tarun  Dam  are  local  people 

(hearsay witnesses). P.W.3, Sajan Chakraborty and P.W.4, Hiren 

are seizure witnesses, P.W.7, Ranjit Kr. Neog is the Zimmadar of 

the  seized  articles  and  P.W.8,  ASI  Anil  Patghak  is  the 

Investigating Officer (I.O.).

7.            The  prosecution  side  also  exhibited  Three  (3) 

documents.  Exhibit-1  is  the  ‘ejahar’  (F.I.R.),  Exhibitt-2  is  the 

Seizure  List  and  Exhibitt-3  is  the  Charge-sheet.  The  accused 

persons  were  also  examined U/s.  313 of  the  Code of  Criminal 

Procedure  and  their  answers  were  accordingly  recorded.  The 

accused Surajit Nath was examined by the defence as D.W.1. The 

defence story is of total denial. 
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8. Points for determination:-  

(a)      Whether on the night of 22.08.2009 at “Narayanpur 

to Sonmilan area” the accused Hazarot Ali intending to 

take  dishonestly  about  one  Kilometre  of  overhead 

Conductor  of  the  ASEB  without  the  consent  of  the 

Authority, moved it in order of such taking and thereby 

committed an offence punishable U/s. 379 I.P.C.? 

    And

(b)        Whether on the same date, time and place the 

accused  Surajit  Nath  dishonestly  received  the  stolen 

Conductor of  the ASEB, knowing or having reason to 

believe  that  such  property  was  stolen  and  thereby 

committed an offence punishable U/s. 411 I.P.C.?

9. Discussion, Decision and Reasons thereof:-  

        Heard arguments of both sides. Perused the Case 

Record very minutely. My findings are as follows:-

    Now lets  move forward discussing the points  for 

determination:-  

(a)  Whether on the night  of  22.08.2009 at 

“Narayanpur to Sonmilan area” the accused Hazarot Ali  

intending to take dishonestly about one Kilometre of  

overhead Conductor of the ASEB without the consent of  

the  Authority,  moved it  in  order  of  such  taking  and 

thereby  committed  an  offence  punishable  U/s.  379 

I.P.C.?

                  The defence side took the plea that no 

evidence was forwarded from the side of the prosecution to 

establish the fact of theft by the accused. Now in order to 

establish the fact of theft the prosecution has to prove the 

criteria of Section 378 I.P.C. which defines theft. So as per 

Section 378 I.P.C. in order to bring home the charge U/s. 379 

I.P.C.  against  the  accused  person  the  prosecution  has  to 

prove the following ingredients:
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i. That  on  the  night  of  22.08.2009  at 

“Narayanpur  to  Sonmilan  area”  the  accused 

Hazarot  Ali removed the overhead Conductor 

of the ASEB, Dhekiajuli Sub-division from their 

possession;

ii. That  the  accused  removed  the  overhead 

Conductor of the ASEB from the possession of 

the ASEB, Dhekiajuli  Sub-division without the 

consent of the Authortity;

And

iii.  That the accused did so dishonestly;

As regard the date, time and place of occurrence 

P.W.  1,  Amarjit  Sarmah,  the  informant  deposed  that  the 

some  aluminium  conductors  were  stolen  in  the  month  of 

August,  2009.  P.W.7,  Ranjit  Kr.  Neog,  deposed  that  on 

22.08.2009  while  he  working  as  Assistant  Engineer  in  the 

ASEB,  Dhekiajuli  Sub-division-I,  police  seized  some  stolen 

aluminium conductors allegedly stolen and he took the same 

in his Zimma.  He further deposed that the sized articles were 

identified as those of the ASEB, by one Debojit Das. All the 

other  witnesses deposing in the year 2011 stated that the 

incident took place about two years back from their date of 

deposition  which  is  also  supported  by  Ext.2,  the  ejahar. 

Though,  P.W.1  stated  that  the  theft  took  place  at 

“Narayanpur to Sonmilan area” but did not state specifically 

as  to  when  the  theft  took  place.  Moreover,  P.W.3  &  4, 

deposed that  they  signed  the seizure  list  about  two years 

back but nothing was stated as to the date of theft. 

                     Hence, from the above discussion it is seen 

that the prosecution could not prove the fact of date, time 

and place of occurrence beyond all reasonable doubts.

    Now, the fact which remains to be proved by 

the prosecution is whether the accused Hazarot Ali removed 

the overhead Aluminium Conductors from the possession of 

the  ASEB,  Dhekiajuli  Sub-division-I.  I  have  gone  through 

the prosecution evidence minutely, but none of the witnesses 
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have  deposed  as  to  who  has  removed  the  overhead 

Aluminium  Conductors.  P.W.1,  the  informant  also  deposed 

only that some overhead Aluminium Conductors were stolen 

from  the  “Narayanpur  to  Sonmilan  area”.  The  witnesses 

mostly  talk  of  the  incident  following  the  alleged  theft, 

specifically,  the  seizure  of  the  overhead  Aluminium 

Conductors by the police.  Thus, I  am of the view that the 

prosecution has failed miserably to prove the fact as to the 

removal  of  the  overhead  Aluminium  Conductors  by  the 

accused Hazarot Ali.                               

  Now, considering the fact that the  prosecution 

has  failed  to  prove  beyond all  reasonable  doubts  that  the 

pieces  of  Pipes  and  Tin  Sheets  overhead  Aluminium 

Conductors was removed by the accused Hazarot Ali, I am of 

the considered opinion that it is unnecessary to discuss as to 

whether  the  accused  removed  the  overhead  Aluminium 

Conductors dishonestly, without the consent of the informant.

  Thus considering the foregoing discussions I am 

of the considered opinion that the prosecution has failed to 

prove  beyond  all  reasonable  doubts  that  on  the  night  of 

22.08.2009 at  “Narayanpur to  Sonmilan area”  the accused 

Hazarot Ali intending to take dishonestly about one Kilometre 

of overhead Conductor of the ASEB without the consent of the 

Authority,  moved  it  in  order  of  such  taking  and  thereby 

committed an offence punishable U/s. 379 I.P.C.

(b)  Whether  on  the  same  date,  time  and 

place the accused Surajit Nath dishonestly received the 

stolen  Conductor  of  the  ASEB,  knowing  or  having 

reason to believe that such property was stolen and  

thereby  committed  an  offence  punishable  U/s.  411 

I.P.C.?

                   The defence side took the plea that no evidence 

was forwarded from the side of the prosecution to establish 

the  fact  of  dishonestly  receiving  stolen  property 

by the accused person. Now in order to establish the fact of 
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dishonestly receiving stolen property, the prosecution has to 

fulfil the criteria of Section 410 of I.P.C. which defines ‘stolen 

property’  and  also  Sec  –  411  of  I.P.C.  which  defines 

dishonestly  receiving  stolen  property  and  also  imposes 

punishment for the offence. So as per Section 410 of I. P. C. 

r/w Sec-411 of I.P.C., in the instant case in order to bring 

home the charge under the said section against the accused 

person,  the  prosecution  has  to  prove  the  following 

ingredients:

(i)    That on 22.08.2009 at ‘Ward No.6, Dhekiajuli’ 

the accused Surajit nath was found in possession of 

stolen property, specifically, Aluminium Conductor of 

the ASEB; 

  And

(ii)     That the accused person dishonestly received 

the stolen property or  retained the same, knowing or 

having  reasons  to  believe  the  same  to  be  stolen 

property; 

As regard the date, time and place of occurrence; it has 

been  very  well  discussed  in  the  foregoing  point  for 

determination  its  reiteration  is  unwarranted  here.  Hence, 

depicted above,  the prosecution failed to prove the fact  of 

date,  time  and  place  of  occurrence  beyond  all  reasonable 

doubts.   

Now,  the  fact  which  remains  to  be  proved  by  the 

prosecution  is  that  the  stolen  Aluminium Conductor  of  the 

ASEB was found in possession of the accused Surajit Nath. 

P.W.8- ASI Anil Pathak, the Investigating Officer deposed that 

the stolen Aluminium Conductor of the ASEB deposed that the 

articles  were  seized  from  the  veranda  of  the  house  the 

accused Surajit Nath. He was not supported on this point by 

any of the witnesses. P.W.3- Sajan Chakraborty and P.W.4- 

Hiren Nath who are shown as witnesses to the seizure of said 

aluminium  conductors  have  deposed  that  they  did  not 

see from where the police had seized the conductors. P.W.3- 
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Sajan  Chakraborty  specifically  stated  in  huis  cross-

examination that he was not shown the seized articles by the 

police. P.W.3- Sajan Chakraborty and P.W.4- Hiren Nath both 

stated  in  their  cross-examination  that  the  accused  Surajit 

Nath  does  not  have any  shop.  Moreover,  the  I.O.  (P.W.8) 

contradicted Ext.2, the seizure list a document prepared by 

himself  on the point that the Ext.2 reveals  that the stolen 

articles were seized from the store room of accused Surajit 

Nath whereas he stated in his examination-in-chief that the 

goods were seized from the veranda of the accused Surajit 

Nath.  The  I.O.  (P.W.8)  also  stated  that  he  prepared  the 

seizure list in the P.S. and not at the place where the goods 

were seized. Now, the defence also vehemently argued on the 

point that if the goods were actually seized from the house of 

the accused Surajit Nath why no seizure list was prepared at 

that place which is a busy area having many houses and sops 

nearby. It is also argued that if the police had actually made 

any seizure as alleged why they had not taken any witness 

from the place of seizure and thus, the defence pleaded that 

actually no such seizure was made and the accused person 

had been implicated falsely in the case. I find force in the 

arguments forwarded by the defence and hence, it creates a 

doubt as to whether actually the seizure as alleged was made 

or not.

Hence,  from  the  foregoing  discussion,  there  arises 

doubt  as  to  whether  the  alleged  goods  were  found  in 

possession of the accused Surajit Nath because the area of 

alleged seizure being such a busy place the prosecution failed 

to adduce even one witness who had seen the seizure being 

made.  

Therefore,  I  am  of  the  considered  opinion  that  he 

prosecution failed to prove beyond all reasonable doubts that 

on 22.08.2009 at ‘Ward No.6, Dhekiajuli’ the accused Surajit 

nath dishonestly received the stolen Aluminium Conductor of 

the  ASEB,  knowing  or  having  reason  to  believe  that  such 

property  was  stolen  and  thereby  committed  an  offence 

punishable U/s. 411 I.P.C.
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ORDER

               Hence, considering the above discussions 

neither the accused Hazarot Ali  is found guilty of the 

offences punishable U/s.  379 nor the accused Surajit 

Nath is found guilty of the offences punishable U/s. 411 

I.P.C.  and  thus,  both  the  accused  persons  are 

accordingly  acquitted  of  the  respective 

accusations/charges labelled against them.

10.             The bail-bond of both the accused persons stand 

cancelled.

11.              The judgment is delivered and operative part of the 

same is pronounced in the open court, today, the 14 th day of May, 

2012 under my hand and the seal of this Court.

                                                        (KIRAN LAL BAISHNAB)
Judicial Magistrate, 1st Class,
          Tezpur.
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DISTRICT :: SONITPUR

IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST   CLASS,   

TEZPUR.

G. R. Case No. 1521/2009

U/S. 379 & 411 I.P.C.

STATE

V.

                                  Hazarat Ali & Another

                                              ... Accused Persons

ANNEXURE

1. PROSECUTION WITNESSES:

P.W.1- Amarjit Sarmah (the informant),

P.W.2- Ratan Nath (hearsay witnesses),

P.W.3- Sajan Chakraborty (seizure witness), 

P.W.4- Hiren Nath (seizure witness),

P.W.5- Swapan Kr. Biswas (hearsay witnesses)

P.W.6- Tarun Dam (hearsay witnesses)

P.W.7- Ranjit Kr. Neog (the Zimmadar of the seized articles),

and

P.W.8- ASI Anil Patghak (Investigating Officer),

2. DEFENCE WITNESSES:

D.W.1- Surajit Nath (one of the accused person)

3. EXHIBITS(BY PROSECUTION SIDE):

Ext-1- the ‘ejahar’ (F.I.R.), 

Ext-2- the Seizure List,

and

Ext-3- the Charge-sheet

4. EXHIBITS(BY DEFENCE SIDE):

NIL.

Judicial Magistrate, 1st Class,

                 Tezpur.
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